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Professional Deputyship Symposium

Improving Outcomes for Incapacitated People

Introduction

A one day discussion on the issues and possible pragmatic solutions to improve the outcomes
for people who lack mental capacity to manage their own property and affairs. Attendees
include representatives from professional organisations and charities that represent people
who lack mental capacity, those that work in the Court of Protection, Ministry of Justice, the
Office of the Public Guardian and the Senior Court Costs Office.

Background

For the duration of their role, a professional deputy can expect to make multiple applications to
the Court and wait well over a year to be paid for the work they do. Burdens are placed on
Court resources and judicial time as it struggles to keep up with demand. In the meantime, the
person cannot move on with their life. The person will have to wait for an order that the deputy
can sell their home to pay for care fees, or a person who has had their lives shattered by an
accident, must wait for an order to buy and adapt a property in which they can rebuild their life.
Many of these people will be reliant on the NHS or the local authority during this period- at a
time when these organisations are already under strain.

Challenges for Organisations

The Court of Protection, the Senior Court Costs Office, the Office of the Public Guardian operate
in silos. Decisions made can impact on the workload of each organisation and professional
deputies, leading to increased applications, increased work and increased delays. This adds to
the costs of the running these organisations and the deputy’s costs which are paid from the
incapacitated person’s own resources.



Objectives

The event aims to address these challenges and identify collaborative solutions to streamline

the work of the professional deputy while also reducing burdens on the Court of Protection and
related offices. Delegate input into these discussions will be invaluable in helping to solve

some of these key challenges.

Key Information

e For Local Authority Deputies:

O

O

O

O

O

Difficulties in obtaining authority to sign tenancies

Inability to claim housing benefit pending Court authority

Delays in obtaining Community Deprivation of Liberty Authorisations (i.e. in the
person’s own home)

Deputyship orders for small sums of money

Limited access to ‘knowledge resources’

e For deputies

O

e Costs

Purchasing a home for a person, which needs adapting and the speed at which
the Court makes the order can lead to a loss of the home purchase

Challenges to Education and Health Care Plans (EHCP) for those under 25 years
or NHS Continuing Health Care (CHC) involves risks that the professional deputy
will not be paid

Who manages the personal health budget for CHC or local authority direct
payments? Difficulties in finding a person willing and able to do so

Difficulties in selling a person’s home to pay for their care when there is a prior
need for authority for the person to be deprived of their liberty

The need to obtain specific authority to sign a local authority deferred payment
agreement when the person meets the statutory criteria for eligibility
Insufficient funds to pay for care and other needs pending Court authority

The more work that is required to be done, the less money is in the pot for the
person’s own use. This increases the risk that they will run out of money to self-
fund their care and become reliant on State support

The permitted rates for the limited categories of work contained in the Fixed
Costs Practice Direction is not sufficient due to the complexity and time
involved. It results in more professionals needing to apply for their costs to be
assessed, which increases the workload of the Senior Court Costs Office (SCCO)
and delays payment of professional deputies’ costs. If the rates were realistic
for the work done and uprated promptly in April each year, it would reduce the
burden on the SCCO.

The length of time to get paid creates cash flow problems for many deputies’
firms, even with the ability to take 75% before the bill is finalised



o The assessment of deputies costs are generally down rated because it is
considered that the fee earner took too long to undertake a task, it could have
been carried out by a lower grade fee earner, or the recommended guideline
rates should not apply and a blended rate used . Some work is not allowed to be
charged for. Professional deputies are at risk that their firms stop taking on
deputyship work as not being commercially viable.

o The difficulties in separating financial decisions from welfare decisions means
the professional deputy risks not being paid for anything which appears to the
SCCO as more a welfare decision than a financial decision.

Options and Recommendations

Potential options for addressing the issues are outlined below.

1. Extending a deputy’s authority to:

()

(b)

Grant permission to obtain a deferred payment agreement, in accordance with the
Care Act and Social Services & Well-being (Wales) Acts 2014 and relevant
regulations that prescribe the eligibility criteria for those who qualify to have an
agreement. Eligibility is highly restricted and determined by the local authority,
who serve as the gatekeeper to entitlement. Implementing this measure would
lessen the necessity for additional Court orders.

Give permission for the deputy to sell the incapacitated person’s home, where they
are living in a care home and not challenging their deprivation of liberty. The
concern about the person challenging their deprivation of liberty and their home
being sold before the deprivation of liberty matter has been resolved by the Court,
could be addressed by the deputy providing:

() additional evidence in the COP3 capacity evidence of the person’s
capacity to decide residency and care;

(ii)  evidence of the person’s views (including behaviour which may indicate
what those views might be) concerning whether they want their home
to be sold and whether they wish to return home,;

(i) an undertaking to the Court not to sell the person’s home if they are
objecting;

(iv)  an undertaking that they will make an application to the Court for
directions if the person’s representative (RPR) does not make an
application to the Court to resolve the issue.

This would reduce the number of additional applications being made to the Court
whilst managing the risk that the person’s home is sold without resolving the
deprivation of liberty issue.



()

(d)

(e)

(®

Give authority for the deputy to purchase a property for the person where
they are funding the entire purchase from their own resources up to a
specified purchase price, and up to a specified sum for adaptations. This
would ensure that if a property purchase sale fell though that the deputy
would have the flexibility to find another one without a further order from
the Court.

Cite that a declaration of trust is required where the incapacitated person is
under 18 years of age. This will clarify matters with the Land Registry and
avoid unnecessary orders which only have the propose of explaining the
position to the Land Registry.

Obtain initial advice if the deputy considered it is needed up to £2,000 plus
VAT, in relation to challenges to the person’s Education, Health and Care
Plans (EHCP) where the person is under the age of 25 and still in education
(this is the age that an EHCP might extend to). The average cost of making an
application to the Court is approximately £1,500 plus the Court fee. This
would reduce delay and enable the deputy to make an informed decision as
to whether authority to challenge the decision has merit and if so to seek the
Court’s specific authority.

Challenge an adverse decision for funding for continuing healthcare,
spending up to £2,000 plus VAT as the decision has financial ramifications for
the incapacitated person. The deputy is currently able to seek initial advice as
to whether the review is viable but go no further without specific authority
from the Court. A review must be sought within a short time period of time,
(in Wales this must be sought within 28 days). In practice the deputy must
seek a review without express authority and seek retrospective authority and
in doing so is at risks that they will not be paid for taking this step. A
challenge against an adverse decision is a review and not a litigious process,
usually conducted on the papers. The High Court in R. (on the application of
Gossip) v NHS Surrey Downs Clinical Commissioning Group [2019] EWHC 3411
(Admin) confirmed that the NHS commissioning body does not have to follow
the recommendations by the Independent Review Panel. If the review is
unsuccessful, the deputy could apply to the Court for authority to seek
judicial review, if appropriate. The cost of making an application to the Court
is approximately £1,500, plus the Court fee, so there is a financial benefit to
the person if the order expressly permits seeking a review extending to the
independent review panel stage. The deputy would be obliged to include this
as a significant decision in the annual report to the OPG, so there would be
oversight and accountability of the deputy’s decision.



(9)

Give authority for a deputy to be able to apply for and manage a direct
payment or personal healthcare budget (personal budget) for the
incapacitated person, where the public body has identified there is no one
else willing or able to manage the budget. Although this is money that does
not form part of the person’s personal money, it is money available to pay
towards their care. The deputy will be responsible for commissioning care in
line with the incapacitated person’s care plan. It is impractical, costly and
complex for a deputy to commission care where some of the funding derives
from a personal budget (which they have no authority or control over) and
the remaining funding is from the person’s own resources. If there is no one
able and willing to manage the personal budget, other than the deputy, the
person will not be able to have the flexibility that a personal budget
provides, reducing their autonomy.

2.  Single Orders

(@)

(b)

The online property and affairs deputyship process could include an
alternative to deputyship, where a single orders may be more practical to
manage limited funds, say under £5,000, where the incapacitated person
has no other capital and whose only income is from DWP welfare benefits,
where an appointee is able to manage their welfare benefits. This is because
limited capital may be used up relatively quickly, necessitating an application
for the deputy to be discharged. Otherwise the deputy continues to be
supervised by the OPG indefinitely. Where the Court has made an order
under s16(2)(a) (a single order), the Public Guardian has power under
Regulation 45 of the LPA, EPA and Public Guardian Regulations 2017 to
receive reports which the Court may require. The Court may also order a
single security bond to be paid by the person who is able to manage the
small sum. This is a proportionate approach for managing small funds that
will likely be spent soon and require no other action. The alternative would
be for a time limited deputyship order which would automatically expire,
removing the need to make a further application to the Court. If the funds are
not exhausted within this period, the deputy could apply to the Court for an
extension.

Issuing single orders for a deputy to sign any tenancy agreement or terminate
any tenancy, subject to the deputy or public authority’s solicitor giving an
undertaking to the Court that a separate application is or will be made to the
Court for authority for the deprivation of the person’s liberty in the relevant
community accommodation (to cater for changes in accommodation). The
authority to sign or terminate a tenancy could be in general terms and not



()

specific to a property. Practice Direction 2B- cases that should be dealt with
by an Authorised Court Officer (ACOs) could extend to authority to sign a
tenancy agreement or terminate a tenancy agreement where the
incapacitated person does not own a property (i.e. the person is a tenant and
not a landlord). Currently ACO’s are only able to make such orders where the
incapacitated person is a landlord. It would also be helpful if there was a
specific guidance note on authority to sign or terminate a tenancy
agreements, including what supporting evidence is needed, which is
published on the gov.uk website.

An appeal against an Education and Health Care Plan to the First-tier
Tribunal (Special Educational Needs and Disability) must be made within 2
months from the date of the Education Authority’s decision letter (or 1 month
from the mediation certificate, whichever is later). Where the deputy seeks
authority from the Court to make an appeal, given the time limit, it would be
helpful to have a specific way for the Court to identify the matter as urgent
and a decision made swiftly. It would be helpful if there was specific
guidance available on the gov.uk website on seeking such authority to
provide clarity for deputies and families on urgent type applications. Practice
Direction 10B could be enhanced by providing examples of matters that fall
to be considered by the Court as urgent.

3.  The role of the Office of the Public Guardian (OPG)

(@)

(b)

When a professional deputy is appointed from the panel deputy’s list, there is
often limited information given to the deputy to progress an investigation
into the finances of the incapacitated person. This is very important when
the person has been the victim of abuse. The deputy needs to act swiftly to
ensure financial abuse does not continue, for example where an attorney has
been removed by the Court, financial organisations will allow the attorney to
continue to act as they are not on notice of the removal. The deputy may
often only have the person’s name, with no address or contact information. It
would be extremely helpful if set information could be routinely shared at
the point of the Court order, so the deputy is in a position to immediately
start safeguarding the person.

Guidance written by the OPG should be shared with the Court of Protection
and the Senior Court Costs Office and representative before it is published.
For example, on 18 June 2025 the OPG published guidance on the Fixed
Costs Practice Direction. It states at para 18, ‘in cases where several protected
persons are sharing a supported living house fees should be distributed
equitably’. There is no scope within the Court order to share costs with other



people as the deputy appointment is personal to each person. The work
undertaken is personal to each person. The risk is that the local authority
deputy does not recover properly for the work they actually do for the person.
As the practice direction provides that the costs are ‘an amount not
exceeding’- it means that if the deputy had not incurred costs up to that sum
for that person, then then can only charge what they have incurred. This
would ensures there is no overcharging which would be appear to be the
mischief which the OPG’s guidance seeks to address.

4, Improvements to the professional deputy getting paid

(@) Reducing the number of Court applications could lower the deputy’s fees,
benefit the Court administration, judges, and decrease the risk of the
incapacitated person running out of funds and becoming dependent on state
support. It also increases the likelihood that the deputy's fees might fall
within the fixed costs level, thus avoiding the need for costs to be assessed
by the SCCO. However, it is necessary for the fixed costs to more accurately
reflect the work involved, as they are largely based on the pre-MCA process.

(b) The limit for the shorter bill format is £3,000, requiring a more detailed bill
that costs the deputy (recoverable from the incapacitated person’s
resources). Increasing the limit to say £8,000 could reduce SCCO's workload
and improve efficiency.

(c) The rate applied for different fee earners currently lacks consistency and
should reflect the skills required for specific tasks, particularly when drafting
documents such as statutory wills and declarations of trusts, which are
considered higher risk areas of work by professional indemnity insurers.

5. Need for updated guidance notes and a place for guidance to be centrally held

()

(b)

Although there is guidance issued by different organisations, there is no central
place where it is held or method for relaying new guidance to practitioners and the
public. For example, Court forms are on the gov.uk website and practice directions
and rules are on the judiciary website. Practice changes rely on the Court providing
this information to representative organisations to disseminate to their members,
but this does not always occur. OPG guidance is difficult to find on the gov.uk
website without first knowing what you are looking for. It would be extremely
helpful if information on the gov.uk site relating to deputies was joined up as it
would be very helpful.

Observations from common questions raised at Court Users Group meetings
highlight a need for the following guidance which is on the gov.uk website to be
updated:



(i)  Applications for the appointment of a deputy for property and financial
affairs (COP GN1) to reflect the changes to the process and forms which need
to be completed; an explanation of why the court needs to resolve the issue
of the person’s deprivation of liberty in a care home or hospital when giving
authority to sell the person’s home.

(ii) Court of Protection: sale of jointly owned property (COP GN2), should be
updated to include all types of trustee applications as set out in Practice
Direction 9F and that there is no need to obtain an order for sale as clarified
by case law. This could also extend to obtaining updated capacity evidence
when a deputy has already been appointed.

Conclusion

Some consensuses on what changes could be made and how they can be achieved is the aim of
the day.
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